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AppHcadunMo. 10/W7£80 
Amendment dated September 1 1. 2008 



Docket No.:NY-WnA2W-US 



remarks 

nrau/mp Objections. 

„ the Advisory Actio. doted September 1 1. 2008, to Exantor “ " ' 

rrbjecfion .0 *. 2 has been propwly Put objects » — - ‘ ^ 

specifically Pox 450. dirnc* to ft-*- , «-» » 4 

replacement drawings filed o. April 7, 2008 imdv.rte.tly changed to label of* 

rr*. -** - - »■ «* nrt: 

Pm 450 in Hgme 4 to be — with to onpml drawn* "to 
appUcafion - Mger. 26, 200, (ft. U.S. ^fished 
2004/0103055). so to its original tom 03 filed in to ongintd app ca »“• 
applicant respectfully requests tot to oPiectlon to Figure 4 fie withdrawn- 

riftim Objections 

clams 30 and 48 have Pee. objected to to erroneously **— « *mm>* 
cams in the final ofli« action dated June 11, 2008. 1. to Advtsory Acton ” 
September .1, 2008. to Emminm did ml speoifieally state whether he wfil — to 
amendmeuls to eleims .0 correct dependencies to canceled churns. Accord *b 
applicant resubmits the amendments to claims 30 and 48. No new maim as 
Introduced. Specifically, claim 30 hm been amended a correctly depend tom c am , 
and claim 48 has been attended to correctly depend from claim 13. Furthermore, 
has bee. emended to comedy depend tom data , Cleim .0 has ft. —« * 
correctly ttepend fiom Cam 8. Claim ,5 iras been emended - ernrec y t m 

claim 12. Claim 22 has been amended to .erectly depend tom elan. 1 >. Claim 36 has 
been amended to cmrcctly depend tan claim 34. Accordingly, appheen. respect, y 
requests that this objection be withdrawn. 



55272408J.doc 



12 



PAGE 17/28 * RCVD AT 9/1 1/2008 5:07:25 PM [Eastern Daylight Time] * SVR:USPTO-EFXRF-5/31 * DNIS:2738300 * CSID:212 31 8 3400 * DURATION (mrrws):07^32 




• SEP 11 2008 17:10 FR FULBRIGHT JfltdORSKI 212 318 3400 TO 0193300000040157 P.18 



ApyliwmoDiNo. 10/647^X0 
AniMKhnem dated September 1 1 , 2008 



Doct^^.:^-WELLA204-US 



riflim Rejections 

uml« 35 U S.C. ( 103(a) as allegedly being unpatentable over U S PMenl o. , , 

mKjebr ct al- (hereafter “Klein") in further view of U.S. Patent No. 4,767,917 (hereaftw 

■Whikubo"). AppHcaDtMpectfuUytrirvroestescreiBaons. 

T» esUblish ,.pri mafic* «= of obviousness, Ihn* baste cnKno m _ 

„ some angg^on or . eithm * - ~ “ 

ta the knowledge generally available <o one of ^ J 

references or to combine reference teachings. Second, there m 

enpeemtou of success. Finn..,, ft. pnor nr, refenmee (or references ^ " 

must teach or suggest nil die clnim limitations. Tbe^ornu^^^ 

prior art end no, be based on (he applicant , dwtaw. 

JSP,)2d .438 (Fed Cir. 1991k MFBP 2MJ. lice, to Exannner ban *«» •*»“ 
, p Lf'* cane of ob— *- -tor ~ « 

The present invention comprises a hair car 

essentially adores a beautician ,o element., purebase a pre-formula^ bean* prod** 
only when 1, in equally needed (Lo„ on-demand pnrchanmg). The presen “V 
fadmr contemplates automtoUng tobeanticim who operates to system ■“» 

updating the inventory data of the system, and automatically scheduling a 

v . t - , • nonc of the cited references teach or suggest ‘remotely 

necessary product. Thai is, none oi uie ci W . . . M fnT 

managing inventory of said vending device hr ft. salon by update* mveutoy dam to 
said vending device baaed on said transaction dam and scheduling delivery M « - 
updated Inventory data.” os required in amended independent claim 1 (an sum a y 
amended independent claims 8, 12, 19, 27,34, 38, and 45), 
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Docket Ncv. NY-V/ELLA M*US 

Application Ko. 10/647,980 
Amcndronn. dattd September 1 1, 

In addition, tire present invention crises creating . «* 

b«,y product, such as s line of hair dyes, teed solely « » •* « f 5TO * 
ta, v,Mch fire entire tine run be general « of these features solve several smou 

probletns for solo beauticians or small beauty salons (hereinafter “small 
Specifically, these small beauty entities cannot afford to pure ase 
, particular beauty product, such as all available hair dye colors, despite the very roa 

tiudina the rigid shade, walk-army) Moreover, these small beauty eno 

ltd spurn, o store invert and creme. affmd ,o wasre space - 

products that may never get used. Even worse, when stored mvenmry «p. ■ 

used, fire, small beauty ere*. suiter a financial loss, riy M ^ " 

create a single application of virtually any one product in a particular toe of produc 

Id rer alnmon set uf cede compare (such a, colors), to 

wading space lor smring inventory, olnrena.es the risk of haring unused P"™ • 

and eliminates to risk of no, being able to preside cfienls wifi, ^ _ 

By providing a system that antonudkally upttifiee the invent deb. of the dupe . g 
iLtes 1 that automatically selves a detivety of uny regutred 
or cosureties, the present Invention prorides the small bcauly ennty unfit fire freodo 
purchasing a product only when 1. is acmafiy needed (le. on-demand purchastng) retd 

also avoids wasted space and spired inventory. 

Klein, on the ofirer hand, la directed to solving a different problem, namely 
providing fire proper Ito cam proto, for a specific customer bared on to treregue 
Characteristics of fital customer's hair. 3m eg., Klein, coL ,2, Ins. H («"*>* 
invention directed to “fbrmulatin* and dispensing a current mUed cosmetic produc 
in response to input criteria teed on the eu, renter's sprtfic need.”) tempter ■ £ 

Klein, col. 1, 1, re. 1, Ins. 13 24 (describing s problem in prov.dmg pre-packaged y 
uroducts as “not acconn,[ingl for the fee, that each person's hair requtres a compnun 
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pocket No.: NY-V/EUA2U4.US 

Application No. 10/647,980 
Ajneadtneni Ailed September 1 1 . 4308 

which accommodates differences in physical properties of the hair Y Won Km. 

temofely concerned with the spatial and pecan, a, ptoblems 

entities, such as the maxtn, inane, of space by redoes inventory - 
^ purchasing of pmto, (U punhaswg promts oniy when toy . aanaiiy 

^ Accordingly, Klein * no, even temofel, suggestive of — — 
inventory of said vending dovioc in the salon hy updating inventory data for sod ve "g 
device based on said transactor data and scheduling delivery based on sanl upda 
inventory data,” as required in amended independent claim , (and similarly m amended 

independent claims 8, 12, 19, 27, 34, 38, and 45). , . »u e 

Moreover, Klein is directed htA cnstom-^ famMons based 
unrque qualities of an tovidaafs hair and dees nn, disclose £ 

tomuiatwl/concotved beau,, grottos using a cote set of m± J» 

conspicuous difference relate, totoft » to different **■“ solved by U- - * 
prl, invention. Klein is tots* on proving to tight ban cane ' 

specific individual’s hair, (in fact, there would bo no need for to idem tnaJ . 
already existing tomnlations were adequate for everyone’s lnur). The P IKe “ “ v “ ’ 

however is directed to providing a desired atnotin. of a p re -fonnulated proto » *- 
small beauty entities do no. have to purchase any mere of a pmdue. ton toy a,, u 

use thereby reducing expenses and saving space, . 

Usbikubo is net remotely concerned with hair care or cosmetic form,, a on- 

Usbikubo aemally teaches away from to present invention by * * “ 

avoid remote interaction with off-site components, e.g , Ushtobo, cot ' lna. .to 
l3-2d (describing a problem witii prior art on-line authorization terminals as mcmtrmgl 
expenses in to form of rto for to authorization mrminal equipnto fees tor to on. 
credit checking system and charges to to telephone lines employer). In order to Mp 
to small beauty entity nrnnage its supply of cosmetics and avoid wasted space and 
hemtv Dtoduds, the present invention comprises transmitting transaction ta to a cen 
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Docket No.: NY-WEL1 A 204-US 

Application No. 10/647 ,V80 
A meadm eot dated September 11. 2W» 

tmwn w . .M. — * «**» ^ ^ “ * 

JLon da* and admduiirs W-T a- »nthe ..rdated dau, 

«. beau* entity to focus on — service wiihmh h.«B| to wurry^uUorty 

invent*, — • Tte ** * ™ TZ, assists "the 

„***, of the beauty pmducts ova, a conununicbons nemutk gremly mm 

small beauty onto to managmg *3 <ie, aiw.ys 

tie customers’ demands) Usbikubo is simply not concerned wttli asst ^ 

eniilies in this tespecL In tact, Usbikubu docs not deal unth tire goods pm ^ 

machine a, ah let alone updring <~~T and scheduiintt delavcy ^ 
inventory require, nents. Accordingly, UaUkubo is not even remotely sugges 

^ . , A rv of ^idvcmtoR device iudw salon by updatiug inventory 

“remotely managing inventory of said vending 

data for said vending device based on said transaction data and sCiedulingdelvwty based 
« said opdamd inventory dak” as rcqmred in amended independent clean (and 
similarly in amended independent claims 8, 12, 19, 27, H 38, and 45 . 

Klein and Ushikubo Do Not Teach or Suggest: 
inventory data tor s&i d ven ding devi — 

Klein end Ushikubo independently or in combination fluls to teach or suggest 
“remolely managing inventory of said vending device ... by updating inventory data ftff 
I vending device,- as reqnimd in amended independent Cairn i (and -** » 
amended independent claims B. 12. 19, 27, 34, 38, and 45). 
by ihc Examiner (Klein col. 9. In. 62-67 tmd col. iO.ins. 

methodology followed by the computer to cream a custom-made chcmtcal fonnCa . 
•this methodology (and thcae passages) do no. consider the amounts ot mveutory aomnlly 
in dre Kiel, raachmo; the cited Klein phases merely describe the computer gene, a . g 
the ideal —on for the customer’s hah (which Occam regmdiesa of «- — 
to veu,o, 7 ). Klein col. II. Ins, 17 - 51 also Cited by dm Examiner ,s duected to test. 
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Dockri No.; HV-WELLA 2M-US 

Application No, KV647.980 
AjoeortnieiB dsttd Sept»a^ 1 ’ ' 2008 

, • , nt tV ,» retuirst of the user. See Klein, col. H . ^S. 72-25 

^cd on me -Clone ^ ^ ^ ^ ^ ^ ^ ^ ^ . 

<“ A question asking the nsot «M« « _ wUdhcr .nob tank should be 

screen”). The test, if even performed, merely qu , 

refilled and if not “will indicate that Ac solutioo remaining will penmt a certain number 
be r«mnlamd." das, Klein, col. It. * 364, theta ia no > • 

Nc^f updating inventory data so Oral the mannfacWwholesaler («. dm P V> 

■ ... r™- the small beautv entities, thereby ensuring that the 

remotely manage the inventones tor the email beaut. 

^ nf At ever tevc to worry about running oui j 

P . ftf nuuiinsi out of solution willioot realizing it. Tli, 

faced with the very real possibility „ u 200R 

. - Tr , « Klcin does not disclose inventory data - • • June u, 
Fiaminer even admits tout, MCin uuw> 1UJV 

Fioal Office Action at 4. Again, as explained supra. Klein is directed to provt ing 
; lorn made bam care formula^ tor a — *». on me cnstometA run 
hi characteristics, Ktorn la dumly no, c„.«ned with inventory, let alone remedy 
m^mo ginq the inventory by a third-paity. 

Ushikubo also does not teach or suggest updating inveolory or remotely ““W"* 
,hc inventoty by a third party. In Mr •» Examiner md not pom. m »**• - 
.caching o, suggestiog bus limitation As enplaned supra, Ushilmbo soldy . 
rm automatio vending machine where pre-registered key cards “» «• or 
purchases and where nil cou*ouems of me system are located in me same store. She. 

,. ff , Ushikubo, col. 2, ins. 45-46; col. 6, to. 52 - col. 7, In. 11 . 

•To Imbue one of ordimny skill in me art with HwW* * «“ presai1 
when no prior art reference or refereneoa of record convey or suggest that ta ** .• 

„ fall victim of me insidious 

inventor taught is used againsi me teacher.- , flore* Assoc, v. “ * ' 

F2dl540, 1553 (Fed. Cii. 1963), Theptiorar'amsttobejudgedhaserlona 

Ldomfion of wha, the, art maohes, net by nsmg appUcanm' iuvenfion - a hluepnu, 
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Docket No.: NY-WTT T A204-DS 

AopticaiicnNo. 10/647,980 

SLdmeo ttortSqHcrfwll.aw* 

for gathering and modifying various bits and pieces of toe prior art In nnproperly 
reconstruct applicants' inventor- Neither Klein nor UsUtatbo or ■« 

"remotely managing inventory tj fx*t vending device • • • * ‘ m pick 

rto ^ d^" ^ pr-iploa of the references cannot be 

and choose unrelated pieces to render the claims unpoteora e. ■ 

improperly render any invention moot by falling victim to the prohibited lure of hut H 

^construction. 

Moreover, toe present tnvention solves a problem toa, was to * ” 
Klein o, Usbdcubo, namely attesting smaU toau* entities to —•* ton tot - 
cosmetic inventory to both avoid wasted strange apace and financml _ * 

toe present invention provides a novel system toa. abows too T 

purchase a single application of a pm-fomrutoted product mid fnovtdes a s, 
automatically updates inventory date and automatically schedules a tfch^ », any 
enquired invtoory. 1. la ondtoable that tteitoer Kioto nor Ushitotbo mdtvtdual y or m 
combination arc mmotoly concerned with ti* spatial and pecuniary problems sub » V 
small beauty end, lea, Since applicant bas reived a problem J 

Citod prior an and solved that problem In a manner no. suggested by toe mb 

toe basis for patenubility of toe elaims is established. See In re Wng at, 6 VSl-Q. H 
,059 196.-1962 (Fed. Or, 1W Them, toe CAFC relied upon pmvtous dec, nous 
requiring a considemdon of toe problem toeing toe inventor m revemmg toe^E^tne- 
rejecdon. “The problem solved by toe invention ie always relevant . W. at 19 ■■ ' 
also, /„ re Smetot, 189 U.S.F.Q. M3, H* (CCPA 1967), which stated that toe parbcular 
problem facing the inventor tuns, be considered in detetnutung obvtousness. 

For toe foregoing reasons, .pphean, msptofblly sobmila toa, toe Bxamtoer's 
rejection be reconsidered and wiihdmwn. 
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Application No. m/647, 980 
Amendment dated Septcmbcj 1 1, 2005 



S^cclatNo.: NY-WELLA 204-US 



Klein end Mtikubo Do Not Teach or Suggam 

M^sg lnwum uCwd. 

.nfmarv b& ed on laid ngdatsd in ventor: dah u 



Klein end Ushiknbo independently or in eombinadon Mb to tee* or suggest 
•remoidV manage, ™ Of said vending device . . by 
based on said updated inventoiy dele," ea reunited in amended rndepen ^ 

^ in amended i^pendeu, claims 8, 12, 19, 27, 34, 3b, and 4 5 > — • 
ret Klein or Ushikobo teaeb - eugges. pedaling based on said ^ — 
**• In fact, even the Examine, tails to address dus elshn Imumnun tn dte Mri Off 
Action. AS explained su„™. the presen, invention is dbecmd * asstsnng — bean, 
entities in managing their hait cam or cosmedc requirements. Sctartaling o ™7 
„„ the updated inventory data greedy assists *e small beauty endues by allevtattng ^ 
of any responaibiUty fhr inventory management, i.e„ ordeniig the 
products, dot necnssaiy amounts of products, and ordering the produce at dm rtgh . 
Klein is *en«d ,o solving e different problem, that is, providmg the right ensinm-made 
wr cate fonnnlation for a cnslomcr based on die customer's umgue ban 
Ushiknbo is directed to ye, anodter problem of pmviding an automaric vendtr* machrne 
when: pr.rcgts.ered hey cards am used for effecting purges and does nn. concern 

itself with ordering inventory at all. m , . . tthat 

The prior erl rnnst. to be judged based or, . full and fair consrderabon of what that 

an teaches, no, by using uppers' invention a, a blueprint fur gathering end rnomfyrng 

vorioue bid and pieces of me prior an ro impropaly recunsuuc. applicant — 

Here, the combinadon of Klein and UshikubO fails to teach or suggest remuey 

managing inventory of said wading dales ... by ■■ ■ scheduling delivery base on sni 

updated inventory dale.- as reqnbed in amended ^dependent cMm 1 (and sundariy m 

amended independent claims 8, 12, 19, 27, 34, 38, and 45). 
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DxV«iNo.;NVWHLLA2M4JS 

52S2SSSS2.il.* 

Since applicant has recognized . „ obiem no, addressed * «- « f * “j 
solved that problem in a manner nut suggested by the «ted P« or ^ ^ 

— '“r7“; 

—) “The problem solved by the invendon is always -levant . U. e, 1902, 
olM/nre « 189 U.SPQ. at i49. which suited that die particular problem feomg 

the inventor mbs! be considered in determining obviousness. 

For to foregoing reasons, applicant respectfully submits that tbe Exammer s 
rejection be reconsidered and withdrawn. 

Klein and Ushikubo Do Mot Teach or Sug S «t; 

color teame d to mem * md shade seiecteuox — 

Independent claims 12,19, 3b, 45, comprise “determining an amount ofeacb 
stock color required to prepare said shade selecled by said professional user. Kletndoes 
I tacb orlgges, dbs limitation. Klein maehes away tom d ; e P-m — 
because dm atohto selects *0 tight fonnolation tor the Corner a 
hain-ao, the phonal use, (as incmrectly alleged by " ^ 
purpose of to Klein machine is for to machine itself ,o select and formulate to 
customized p.odnct In to pm*,,, invention, however, it is to professional use, who 

selects the actual products he or she desires. . _ 

Moreover, Klein 1, ditetod to creating «to.-made *—<— based on to 

uMque qualities of an individual’s ham and does no,, disclose selecdng o, preparing P- 
formulated/conccived shades of a hair or cosmetic product as contemplated by 
invention to provide a ddl-tine o, product without having ■»» small bran* end* make 
any investment in inventory. See, eg., Klein, col 1 lns.7-1 1 (Thw mvco on is 

to tr dev/ee for formulating a cosmetic product . . .)(emphasts added) )t ool. ,. ■•. - 
20 ("This invention ie directed In an apparam for . . fomrnlnhng and dtspensutg a 

20 
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DwketNo.: NY -WELLA WW-US 

AppUcarirmNy. 10/647 , DW 
Amendment dated September 11, 2008 

mixed product ... in » W* "W* W - * 

specific needs). F.ven the Examiner slates that Klein dmJoscs "a device o, »™“ 

, (emphrl added,. The present — oh to other hand. — -*«« and 
preparing pre-tbnnulated/conceivcd 9hades of a hair or cosmetic product. 

Ihtokubo al 50 does not teach or suggest diis limitation. In to., to _ drd 
not point to Usbikubo as teaotatg or anting thin linutahonA. J 

UshLbo aolely ie directed to on — vendto machrne *« 

CK ds are need for effecting purchases and whereat, compontos otto aye emate W. 

intosame store. 

For the foregoing reasons, applicant respectfully submits a 

rejection bused on this btnitalion bo reconsidered and wrthdrawn, 

riwn nr T Uhikubo Docs Nol Teach or Suggest. % 

^ 

Independent claims i, 19, 57, 14, 38. 45, comprise TransmMng said ban^cbonM 
data ,0 a central computer over a ernnmunicadon network.” Nowhere in to rnal Offlc 
Action docs die Examiner ever address this claim limitation. Applet fads tosee 
claim can he rendered ohvione when one nf to claim lim.tal.ona was 
Regardless, nowhere do citor Klein or Udukubo tench or suggest ttus clam. •— 
Ascertained supra, to present invention i. directed to remofet, mnnngmg « so 
the small beauty entities can focus on servicing their hair care or cosmetic cos 
Transmitting transaction dam to a central computer gmatty assrsts <*““■ * 

entities by atlevradng drem of any responsibility of matntaimng . — « ;to. 
inventory of hair earn or cosmedc products. Ktem is drreered to sot.mg . 
problem, to. is, providing a stoWene machine tot prepares to 
W, care fonnnladon based on a customer's unique hair chareetenshes. Nowhere do 
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Docket NO.: NY-WQXA 2DA-US 

ApplioationNo. 10/647,980 
Amewlmenl dated September 11,2008 

Kleto — * — - » * — ■ — 

network, end thereby remotely managing the inventory to, email bea '" y . 

Ushikubo id directed to an automatic vending machine where pe-regtstentd y 

cards arc used for eflecting purchases and where all componeuts o^*h° tn^ll 

• * ™. store. See «. Ushilcubo, col. 2, Ins. «4d, col. 6, In. 52 ■ col. 7, In. 11. 

Ushiktdto actually teaches away ft» to 1™-* ■— >" * 

avoid remote interaction with off-site components. See, . ,, ««* *• ^ £ 
13-24 (describing a problem with prior art on-line authoritatinn terminals as - J « 
expenses in dm form of rents for the an— n tormina, cmnpmem, <***»* • 

credit checking system and chwge* to the telephone lines employed )• h 
me small heaut, endty manage its supply of cosmetics and avotd — to- 
expired beauty produets, the present mvendon comprise, mitring 

a central computet over . — — — * “ 

wid, Ore mauufaemrer or distributor of dm beauty produets over a eommurdeaUu, . 

Ill greedy assists the am,, bosniy -it, in managing to — — *» 
Slffi pl, no, concerned with assisting small beaoty entities ur th,« reaped. Nowhere dom 
ZZo disclose transmitting — dam to a central commit* over a 

comnMUiicalions network. , .. 

“To imhuc one of ordinary skill in the art with knowledge of the present invention, 

when no prior «t reference or referee of record convey o, suggest that —"to " 

to fad victim of dm insidious effect of hindsight syndrome, whmein 

inventor taught is used against die touches.” t \ 

prior art must to be jodged based on a full and Mr consideration of wba, dud art teaehe 
not by using applicants’ invention as a btueprint for gathering and modifying vMOtmbtht 
end pieces of the prior art to hnptoperly -onstmot appUeanm' mvenrimt. Netdter Klen 

nor XJshikubo tenches or suggests ‘Wetting ^ «— - 

cmpul ,r o»r a eom»«n« on network.” The princes of dm references cannot b. 



55272408 J .DOC 



22 



PAGE 27/28 * RCVD AT 9/11/2008 5:07:25 PM (Eastern Daylight Time] * SVR:USPTO-EFXRF-5/31 * DNIS:2738300 * CSID:212 318 3400 * DURATION (mm-ss):07-32 




.SEP 1 1 2008 17:13 FR FULBRIGHT JRUIORSKI 212 318 3400 TO 0193300000040157 P.28 



Doetet No.: NY-WELLA 204 US 

A^odNo-1W647,980 

dated SeptaBb«r 1 1 , 20ns 

. . lv Tanker aiiv invention moot by falling vicum 

Such practices would improperly rend y 

”■*** * jroW ' m “* " ”* 

** - - •*- “ ■*-“ ,n a " M « 

*- * rf,l “.T —don of d. problem 

h61 .,962 (reversing " ^ hveMim , „ dway! reievanf. id. a, 

facing the inventor), *'fhe problem soivca uy 

l% f „ „fco in « Jtn-tor, IS’ V.S.P.Q. « 1« <*»** that the pamodar 

facing the inventor must be considered in determining obviousness). 

P( , r * e foregoing ««*. applicant respecdoHy submits « A. Bannuner 

rejection baaed on this Btnindion be reconsider and vnthdnwn. 

tn vie* of Ore above, apptican. believes m P-*-» W" " 
— for allowance and rogues* On, .be peer's a**- be recons.de, . 

W ’ thd 'Zli«. believes no fee is doe with ibis response. “ 
please clwge oor Deposit Accoun. No. 50-0624, onde, Ordm No. NY-WEL * 
(10207602) fro m which the undersigned is authorized to draw. 

Dated: September 1 1, 2008 Respectfully spbmitt^ 



^Andrew 
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x.^Andrew Im 
Registration No,.’ 40)657 
FULBRIGHT & JAWORSKI LJ..P. 
666 Fifth Avenue 
New York, New York 10103 
(212) 318-3000 
(212) 318-3400 (Fax) 

Attorney for Applicant 
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